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BEFORE THE STATE BCARD OF GQUALIZATIOR
OF THE STATE OF CALIFORNIA

In the Matter of the Appeal o )
requaY Al RCRAFT CORPORATION )

Appear ances:

For ‘Loppellant: M. A Sanuel son, Certified Public
&ccountant,

For Respondent; W. ¥, Valsh, Assistant Franchise
Tax Comm ssioner; Paul Ross,
Associ ate Tax Counsel.

OPI N1 ON

This appeal is made pursuant to Section 27 of the Bank
and Corporation Franchise Tax Act (Chavter 13, Statutes of 1929,
as amended) from the action of the Franchise Tax Commissioner
in denying the claimof¥cquay Aircraft corporation for a refund
of tax in the amount of §1,487.31 for the taxab2.e year ended
June 30, 1946.

- On December 17, 1945, the Anpellant, s California Corrpo—_
ration,. discontinued operations, converted substantially all its
assets into cash and canceiled all its |eases for property used
I N counection Wth its manufacturing business. On December 26,
1945, pursuant to a resolution of 1ts Board of Directors and
wth the consent of its shareholders it filed a certificate of

el ection to wind up and dissolve the Corporation as provided for
in civil Code Section 400 (rnow Corporations Code Section 4603),
Appel [ ant did not engage in any business thereafter, Cash dis-
tributions in the aggregate anount of §35.000 were made to- its
sharehol ders in larch, April and May, 1946, and one of #15 000
was rade i n August, 1946, Practically all the esssets retained
after these distributions were held for the settlenment of federal
taxes and |iquidating expenses. A certificate of winding up

or firal dissolution was filed with the Secretary of State and

a certified copy thereof filed with the County Clerx of Los

An?el es County, pursuant to Civil Code Section 403c (now Corpo-
rations Code ‘Section 5201), during July, 1947. '

Appel lant filed its claimfor refund on the theory that
under Section 13(k) of the Bank and Corporation Franchise Tax
Act, as it read during the taxable year in quecwicn, it shoul d
be liable for franchise tax only for the perti-n of the taxable
year preceding January 1, 1946. ~ It contends tney it was dis-
solved within the mesning Of this Section in D eenbas 1945
when its assets were sol é, ItS 1pases cancelled =ad its business
operations discontinued. Tha Section then provided
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rany bank or corporation which is dissolved and any
foreign corporation which withdraws from the State
during any taxable year shall pay a tax hereunder
onl y for the months of such taxable year which pre-
aede t?e effective dat e of such dissolution or wth-
rawal ..."

The position of the Appellant, in our opinion, cannot be
sustai ned.  The onlg statutory authority for the allowance of a
refund to it is to be found in Section 13(k) of the Act. Even
if it be assuned, as appears to be the case, that it did not
engage in business after December, 1945, within the neaning of
Section 4, inposing a tax on corporations doing business in the
State, and Section 5, defining the term "doing business,” that
fact would not entitle Appellant to the refund claimed for
Section 13(k) fixes the cut off date as the effective date of
dissolution and not -the date of discontinuance of business.

The real question presented in this appeal, therefore, is
whet her there was such an effective di ssolution of the corﬁoration
prior to the close of the tsxable year In guestion within the
meani ng of Section 13(k) of the Act. In construing this Section
the District Court of Appeal in Bank of Alameda County v.
licColgan, 69 Cal. App. 24 464, 471, said

"From @ practical standpoint a corporation may be
consi dered dissolved when it irrevocably loses its
right to do business other than that necessary to
wnd up its affairs.”

The Appellant's selli ng of its assets for cash, which it
retai ned beyond December, 1945, and the cessation of its manu-
facturing operations do not constitute an irrevocable giving up
of its corporate right to do business, for it could still at
any tinme have decided to recommence business operatjons and re-
pur chase new operating assets. Al though the Appellant later
distributed nost of its assets to its shareholders, it retcined
sufficient assets throughout the taxable year to be able so to
recommence operations.

_ Simlarly, thereisnothing of an irrevocable nature ,
involved in the voluntary filing by the corporation of a Certi-
ficate of intention to wnd up and dissolve, for this certifi-
cate may berevoked by the corporation, when it has not dis-
tributed its assets to its shareholders, by a simlar vote or
consent of its shareholders or directors as originally authorized
the winding up arnd dissolutioh as provided in Civil Code Sec-
tion 400a (now Corporations Code Section 4606). . Ineffect,
therefore, theippellantdid rot give up the privilege of exer-
cising its corporate franchise or its right to do business during
the taxable period, for the corporation could have started to
use its franchise and do business again at_any tine the directors
and shareholders so desired. The case of BankK of _Al ameda County
V. McColgan, supra, and the Appeal of Gillette Machine and Tool
Company, éeCI deg by this Board on September 18, 1940, are G
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di stinguishable on this point for in both of these matters the
assets were distributed to the sharehol ders at what was found to
be the time of effective dissolution. The corporations, there-
fore, were not in a position to recommence operations and thus
an irrevocable step had been taken in their. dissolution. The
Appeal of waland Lunmber Conpany, decided Septenber 18, 1946,
I's nol in pornt Tor 1T 1s not concerned with the effective date
of dissolution of a domestic corporation, but rather it deter-
mned that the date for pro-rating the tax under Section 13(Kk)
In regards to a foreign corporation was the date of dissolution
In the state of incorporation.

We concl ude, accordi n?Iy,. that the Aﬁpellant has failed
to show an effective dissolution during the taxable year ended
June 30, 1946, and, therefore, is not entitled to a refund of
tax under Section 13(kx) of the Act.

QRRER

Pursuant to the views axpressed in the opinion of the
Board on file in this proceeding, and good cause appearing

t her ef or,

| T |'S HEREBY ORDERED, 4DJULGED,AND DECREED, pursuant
to Section 27 of the Bank and Corporation Franchise Tax Act
Chapter 13, Statutes of 1929, as anmended) that the action of
arl es J. KeCelgan, Franchise Tax Commissioner, in denying
the claimof NMcquay sircraft Corporation for a refund of tax
in the anount of $1,487.31 for the taxable year ended June 30,
1946, be and the same is hereby sustained.

Done at Sacranmento, California, this 15th day of December,
1948, by the State Board of Equalization.

Wn G Bonelli, Chairman
J. L. Seawell, Member

J. 1. Quinn, Nember

Go. R Reilly, Menber
Thomas H. Kuchel, Menber

ATTEST: Dixwell L. Pierce, Secretary

145



